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What now for the Bedroom Tax? The government’s Bedroom Tax has 
been declared by a Scottish tribunal as being unlawfully discriminatory.  

1. The facts of the case 

The claimant, who suffers from multiple sclerosis, lives in a two bedroom flat 
which was specifically adapted to meet her care needs as a disabled person. 
The main bedrooms was adapted for her to sleep in and to hold her medical 
equipment. Consequently her husband had to sleep in a separate bedroom. 
Her husband provided personal care for her during the night. The claimant 
who was receiving for Housing Benefit was told in February by Glasgow 
Council that her HB would be reduced from April when the Bedroom Tax 
came into force. She applied for and was refused Discretionary Housing 
Payment and ran into arrears with her rent in July.  

She challenged this decision and argued that her HB should cover her for the 
two bedrooms as she is unable to share a bedroom with her partner “because 
of her disability”. Nevertheless Glasgow Council applied the 14 per cent 
deduction for her “spare” bedroom under the Bedroom Tax Regulations. The 
claimant successfully challenged the decision to reduce her HB. The tribunal 
agreed with her that the reduction in her benefits was a breach of her human 
rights. 

This decision contradicted the recent High Court decision in the case of R (on 
the application of MA) V the Secretary of State for Work and Pensions which 
was handed down in July where the High Court held that the Bedroom Tax 
was lawful. In contrast the tribunal in Glasgow found that the Bedroom Tax 
reduction in benefits would breach the claimant’s Article 14 rights because her 
disability meant her husband had to use the second bedroom.  

The Judge Boyd who heard the case in the tribunal rejected the arguments 
put forward by the lawyers for the DWP. The DWP relied on the MA case to 
support the argument that the Bedroom Tax could be justified even if it was 
found to be indirectly discriminatory. The judge refuted that and said the 
bedroom tax should not apply “where separate bedrooms are needed”. Judge 
Boyd said the bedroom tax legislation should be read as not applying to 
couples in the same situation as claimant.  

Implications for the Bedroom Tax 

 This recent decision was made by the first-tier tribunal. This means that it 
does not set a formal legal precedent, however it will be very persuasive in 



Anthony Robinson HREC © October 2013 
 

O
c

t
o

b
e

r
 4

, 
2

0
1

3
 

similar cases. It will certainly give hope to the lawyers acting for many 
other claimants who will rely on it. It will also mean that any judge who is 
asked to consider the Bedroom Tax does not need to be worried about 
being the first to put their head above the parapet. 

 The DWP have not yet stated publicly whether they will appeal the 
decision, but they are widely expected to do so as the decision will cause 
a lot of confusion to claimants and councils alike who are dealing with the 
Bedroom Tax.  

 The DWP are confident that they would be successful should they decide 
to appeal. They will no doubt believe that in light of the MA case in the 
summer that they would be successful on an appeal to the High Court.  

 What they have pointed out is that this case does not set any actual legal 
precedent. 

Advice to those advising claimants or dealing with these challenges: 

1. Cite the Glasgow case as authority for the argument that the reduction 
in benefits is discriminatory contrary to Article 14 read with Article 8, 
the right to respect for private and family life. 

2. The Bedroom Tax is contrary to the case of Thlimmenos that  

“The right not to be discriminated against in the enjoyment of 
the rights guaranteed under the Convention is violated when 
States without an objective and reasonable justification fail to 
treat differently persons whose situations are significantly 
different” 

3. That the Bedroom Tax is indirectly discriminatory under section 19 of 
the Equality Act 2010. 

4. Include an argument that the Bedroom Tax breaches Article 34 (Social 
Security and Social Assistance) of the Charter of Fundamental Rights 
of the European Union 2009: which provides that “In order to combat 
social exclusion and poverty, the Union recognizes and respects the 
right to social and housing assistance so as to ensure a decent 
existence for all those who lack sufficient resources, in accordance with 
the rules laid down by Community law and national laws and 
practices”. 

                


